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1. Historicizing the “Gig Economy.”

2. Understanding worker independence and flexibility 

as it relates to employment status.

3. Situating the Dynamex decision in the innovation 

versus wage-theft conversation.

Overview.
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Truman’s Veto of “independent contractor carve-out” 

in 1948.
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BORELLO
Totality of the Circumstances Test which 

Examines 11 Factors

• Is person performing the work engaged in 

an occupation distinct from that of the 

company

• Is the work part of the company’s regular 

business

• Who supplies the equipment

• How much financial investment does the 

worker make

• Is their skill required for the particular 

occupation

• Is the work done under supervision

• Does the worker have opportunity for 

profit/loss

• How long have the services been performed

• How permanent is the relationship

• What is the payment method (time or job?_

• Do the parties believe they are forming an 

employee-employer relationship

DYNAMEX
(for wage orders ONLY)

PRESUMPTION OF EMPLOYEE STATUS

Hiring Entity must prove—

A. Worker is free from the control and 

direction of the hiring entity in connection 

with the performance of the work

B. The worker performs work that is outside 

the usual course of the hiring entity’s 

business; AND

C. The worker is customarily engaged in an 

independently established trade, 

occupation, or business of the same nature 

as the work performed.  

CA Employee or Independent Contractor?  
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• Exemptions from Wage & Hour Coverage—

– White-collar exemptions 

• Executive

• Administrative

• Professional Workers 

– 2 Part Test

• Minimum Salary Test

• Duties Test—worker exercises discretion & 

independent judgment 

WAGE PROTECTIONS do not apply to ALL 

workers.
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Dynamex is limited to Wage Orders.
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Image from William Weissman, Esq. The Implications of Dynamex 

Operations West v. Superior Court. Littler Mendelson.  June 2018. P6.



“No business which depends for its 
existence on paying less than living 

wages to its workers has any right to 
continue in this country. 

By living wages I mean more than a 
bare subsistence level—I mean the 

wages of decent living.”
--President Franklin D. Roosevelt, 

June 16, 1933

DYNAMEX HEARING (DUBAL)




